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_ Reproduction of Copyrighted Works 
_ by Educators and Librarians | 


Many educators and librarians have asked about the fair use and photocopy- 
ing provisions of the new copyright law. The Copyright Office cannot: give 
legal advice or offer opinigns on what is permitted or prohibited. However, we 


have brought together some of the most important legislative provisions and: 


other documents dealing ‘with reproduction by librarians and educators. We 


are publishing them in this booklet in an effort to provide basic information in 


convenient form. rc 
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A. INTRODUCTORY NOTE 


: 
‘The Subjects Covered in This Booklet 


The documentary materials collected in this book- 
let deal with reproduction of copyrighted works by 
educators, librarians, and archivists for a A valtaty of 
uses, including: 


e Reproduction for teaching in educational institu- 
_tions at all levels; and 


“e Reproduction by libraries and Sfelilvad for pur- 
poses of “study, research, interlibrary, exchanges, 
_and archival preservation. 


The documents reprinted here are limited to ma- 
terials dealing with reproduction. Under the 
copyright law, reproduction can take either of two 
forms: 


@ The ‘making of copies: by photocopying, making 
microform reproductions, videotaping, or any 
other Method of duplicating ais perceptible 
material; and 


e The making of phonorecords: by duplicating 
“sound recordings, taping off the air, or any other 
method of recapturing sounds. 


The new copyright 4aw also contains various pro- 
visions dealing with importations, performances, 
‘and displays of copyrighted works for educational 
and other noncommercial purpases, but they are 
outside the scope of this booklet. You can obtain a 
copy of the statute and a general summary of its 
provisions by writing to the Copyright Office. 


A Note on the Documents Reprinted 


The documentary materials in this booklet are re- 
sas or excerpts from six sources: 


The Copyright Act of October 19, 1976. This is 
ns new copyright law of the United States, effective 
January 1, 1978 (title 17 of the United States Code, 
Public Law 94-553, 90 Stat. 2541). : 

2. The Senate Report. This is the 1975 report of 
the Senate Judiciary Committee on S. 22, the Sen- 
ate version of the bill that became the Copyright Act 


sens! 
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of 1976 (S. Rep. No. 94-473, 94th Cong., 1st Sess., 
November 20 (legislative day November 18, 1975). - 


‘ 3. The House Report. This is the 1976 report. of 


the House of Representatives Judiciary Committee 
on the House amendments to the bill that became 
the Copyright Act of 1976 (H.R. Rep. No. 94-1476, 
94th Cong., 2d Sess., September 3, 1976). 


4. The Conference Report. This is the 1976 report 
of the “committee of conference on the disagreeing 
votes of the two Houses on the amendments of the 


-House to the bill (S. 22) for the general revision of 


the Copyright Law” (H.R. Rep. No. 94-1733, 94th 
Cong. 2d Sess., September 29, 1976). 


5. The Congressional Debates. This booklet. con- 
tains excerpts from the Congressioral Record of 
September 22, 1976, reflecting statements on the- 
floor of Congress at the time the bill was passed by 
the House of Representatives (122 CONG. REC. 
H 10874-76 (daily edition, September 22, 1976). 


6. Copyright Office Regulations. These are regu- - 
lations issued by the Copyright Office under section 
108 dealing with warnings of copyright for use by 
libraries and archives (37 Code of Federal Regula- 
tions §201.14). 


Items 2 and 3 on this list—the 1975 Senate Re- 
port and the 1976 House Report—present special 
problems. On many points the language’ of these 
two reports is identical or closely similar. However, 
the two reports were written at different times, by ° 
committees of different Houses of Congress, on 


somewhat different bills. As a result, the discussion |, - 


on some provisions of the bills vary widely, and on 
certain points they disagree. 


The disagreements between the Senate and 
House versions of the bill itself were, of course, re- 
solved when the Act of 1976 was finally passed. 
However, many of the disagreements as to matters 
of interpretation between statements in the 1975 
Senate Report and in the 1976 House Report were 
left partly or wholly unresolved. It:is therefore dif- 
ficult, in compiling a booklet such as this, to decide 
in some’ cases what. to include and what to leave 
out. - * 


9) 


The House Report was written later than the Sen- - 


ate Report, and in.many cases it adopted the lan- 
. guage of thelSenate Report, updating it and con- 
* forming it to the version of the bill that was finally 
enacted into law. Thus, where the differenceé be- 
tween the two Reports are relatively’ minor) or 
where the discussion in the House Report appears 
to have superseded the discussion of- the same 
point in the Senate Report, we have used the House 
Report as the source of our documentation. In other 
cases we have included excerpts from both discus- 
sions in an effort to present the legislative history as 
fully and fairly as possible. Anyone making a thor- 
ough study of the Act of 1976 as it affects librarians 
and educators should not, of course, rely exclu- 
sively on'the excerpts reprinted here, but should go 
back to, the primary docum sources. 
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B. EXCLUSIVE RIGHTS IN COPYRIGHTED 7 
WORKS 


1. Text of Section 106 


The following is a reprint of the entire text of section 106 
of title 17, United States Code. ? 


§ 106. Exclusive rights in copyrighted works 


Subject to sections 107 through 118, the owner of 
copyright under this title has the exclusive rights to do 
and to authorize any of the following: 

(1) to reproduce the copyrighted work in copies or 
phonorecords; 

(2) to prepare derivative works based upon the 
copyrighted work; 

(3) to distribute copies or phonorecords of the 


copyrighted work to the public by sale or other transfer | - 


of ownership, or by rental, lease, or lending; 

(4) in the case of literary, musical, dramatic, and 
choreographic works, pantomimes, and motion pictures 
and other audiovisual works, to perform the copyrighted 


-work publicly; and 


(5) in the case of literary, musical, dramatic,, and 
choreographit works, pantomimes, and pictorial, 
graphic, or sculptural works, including the individual 
images of a motion picture or other audiovisual work, to 
display the copyrighted work publicly. 


r 


brt on Section 106 


from the House Re- 
Rep. No. 94-1476, 


following excerpts are reprinted 
on the new copyright law (H.A 


Ys 


pages 61-62). The text of the corrdsponding Senate Re- 
port (S. Rep. No. 94-473, pages 97-58) is substantially 
the same. 


SECNON 106. EXCLUSIVE RIGHTS IN 
COPYRIGHTED 


General scope of copyright 
The five fundamental rights that the. bill gives to_ 
copyright owners—theexclusive’fights of reproduction, 
adaptation, publication,\performdnce, and display—are , 
stated generally in section 106. These exclusive rights, 


* which comprise the so-called “bundle of rights” that is a 


copyright, are cumulative and/may overlap in some 
cases. Each of the five enumerated rights may be sub- 
divided indefinitely and, as disefssed below in connec- 
tion with section 201, each subdivision of an exclusive 
right may: be owned and enforced separately. 

The approach of the bill is to |set forth the copyright 
owner's exclusive rights in broafl terms in section 106, 
and then to provide various limit Ations, qualifications, or 
exemptions in the 12 sections that follow. Thus, every- 
thing én section 106 is ‘nade “subject to sections 107 
through 118,” and must be read in conjunction with those 
provisions. 


Rights of reproduction, adaptation, and publication 


The first three clauses of section 106, which cover all 
rights under a copyright except those of performance 
and display, extend to every kind of copyrighted work. 
The exclusive rights encompassed by these clauses, 
though closely related, are independent; they can gener- 
ally be characterized as rights |of copying, recording, 
adaptation, and publishing. A single act of infringement - 
may Violate all of these rigfmgs atl once, as where a pub- 
lisher reproduces, adapts, and sélls copies of a person's 
copyrighted work as part of a publishing venture. In- 
fringement takes place when anyjone of the rights is vio- 
lated: where, for example, a printer reproduces copies 
without selling them or a retailer sells copies without 
having anything to do with their reproduction. The ref- 
erences to “copies or phonorecords,” although in the 


‘plural, are intended here and throughout the bill to in- 


clude the singular (1 U.S.C. §1). 

Reproduction.—Read together with the relevant defi- 
nitions in section 101, the right “to reproduce the 
copyrighted work in copies or phonorecords” means the 
right to produce a material object in which the work is 
duplicated, transcribed, imitated, or simulated in a fixed 
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form from which it can be “perceived, reproduced, a 2, Excerpts From House Report on Section 107 


otherwise communicated, either directly or with the aid 
of a machine or device.” As under the present law, a 
copyrighted work would be infringed by reproducing it 
‘in whole or in any substantial part, and by duplicating it 
exactly or by imitation or simulation. Wide departures 
or variations from the copyrighted work would still be an 
infringement, as long as the author's “expression” rather 
than merely the author's “ideas” are taken. An-exception 
to this general principle, applicable to the reproduction 
of copyrighted sound recordings, is specified in section 
114. 

“Reproduction” under clause (h) of section 106 is to be 
distinguished from “display” under clause (5). For a 
work to be “reproduced,” its fixation in tangible form 
must be “sufficiently permanent or stable to permit it to 
be perceived, reproduced, or otherwise communicated 
for a period of more than transitory duration.” Thus, the 
showing of images on a screen or tube would not. be.a 
violation of clause (1), although it might come within the, 
scope of clause (5). ; 


s 
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c. FAIRUSE 


Pinna crai ee cS 


1. Text of Section 107 


The following is a reprint of. the entire text of section 107 
of title 17, United States Code. 


§ 107. Limitations on exclusive rights: Fair use 


Notwithstanding the provisions of section 106, the fair 
use of a copyrighted work, including such use by repro- 
duction in copies or phonorecords or by any other. means 
specified by that section, for purposes such as criticism, : 
comment, news reporting, teaching (including multiple 
copies for classroom use), scholarship, or research, is not 
an infringement of copyright. In determining whether 
the use made of a work in any particular case is a fair use 
the factors to be considered shall include— 

(1). the purpose and character of thé use, including 

- whether such use is of a commercial nature or is for 
nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion 
used in relation to the copyrighted work as a whole; 
and ‘ 

(4) the effect of the #se upon the potential market 
for or value of the copyrighted work. 


The following excerpts are reprinted from the House Re- 
port on the new copyright law (H.R. Rep. No. 94-1476, 
pages 65-74). The discussion of section 107 appears at 
.. pages 61-67 of the Senate Report (S. Rep. No. 94-473). 


The text of this section of the Senate Report is not re- 
printed in this booklet, but similarities and differences 
between the House and Senate Reports on particular 
points will be noted below. 


a. House Report: 


Introductory Discussion on 
Section 107 : 


The first two paragraphs in this portion of the House Re- 
port are closely similar to the Senate Report. The remain- 
der of the passage differs substantially in the two Reports. 


SECTION 107. FAIR USE | 


General background of the problem 


The judicial doctrine of fair'use, one of the most im- 
portant and well-established limitations on the exclusive 
right of copyright owners, would be given express 
statutory recognition for the first time in section 107. 
The ola that a defendant's acts constituted a fair use 
rather than an infringement has been raised as a defense 


‘in innumerable copyright actions over the years, and 
‘there is ample case law recognizing the existence of the 


doctrine and applying it. The examples enumerated at. 
page 24 of the Register’s 1961 Report, while by no means 
exhaustive, give some idea of the sort of activities the 
courts might regard as fair use under the circumstances: 
“quotation of excerpts in a review or criticism for pur- 


_poses of illustration or comnient; quotation of short pas- 


sages in a scholarly or technical work, for illustration or - 
clarification of the author’s observations; use in a parody 
of some of the content of the work: parddied; summary of 
an address or article, with brief quotations, in a news 
report; reproduction by a library of a portion of a work 
to replace part of a damaged copy; reproduction by a 
teacher or student of a small part of a work to illustrate 


‘a lesson; reproduction of a work in legislative or judicial 


proceedings or reports; incidental and fortuitous repro- - 
duction, in a newsreel or broadcast, of a work located in 
the scene of an event being reported.” * 

Although ‘the courts have considered and ruled upon 
the fair use doctrine over and over again, no real defini- 
tion of the concept has ever emerged. Indeed, since the 
doctrine is an equitable rule of reason, no generally ap- 
plicable definition is possible, and each case raising the 
question must be decided on its own facts. On the other 
hand, the courts have evolved a set of criteria which, 
though in no case definitive or determinative, provide 
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some gauge for balancing the equities. These criteria 
have been stated in various ways, but essentially they 
can all be reduced to the four standards which have been 
adopted in section 107: “(1) the purpose and character of 
the use, including whether such use is of a commercial 
nature or is for non-profit educational purposes; (2) the 
nature of the copyrighted work; (3) the amount and sub- 
stantiality’ of the portion used in relation to the 
copyrighted work as a whole; and (4) the effect of the use 
upon the potential market for or value of the copyrighted 
work.” 


These criteria are Palewaitis in determining. whether the 
basic doctrine of fair use, as stated in the first sentence 
of section 107, applies in a particular case: ‘“Not- 
withstanding the provisions of section 106, the fair use of 
a copyrighted work, including such use by reproduction 
in copies or phonorecords or by any other means speci- 
- fied by that section, for purposes such as criticism, 
comment, news reporting, teaching (including multiple 
copies for classroom use), scholarship, or research, is not 
an infringement of copyright.” 

The specific wording of séction 107 as it now skanilé is 
the result of a process of accretion, resulting from the 
long controversy over the related problems of fair use 
and the reproduction (mostly by photocopying) .of 
copyrighted. material for educational and scholarly pur- 
poses. For example, the reference to fair use “by repro- 
duction in copies or phonorecords or by any other 
means” is mainly intended to make clear that the doc- 
trine has as much application to photocopying and taping 
as to older forms of use; it is not intended to give these 
kinds of reproduction any special status under the fair 
use provision or to sanction any reproduction beyond thé 
normal. and reasonable limits of fair use. Similarly, the 
newly-added reference to “multiple copies for classroom 
use” is a recognition that, under the proper circum- 
stances of fairness, the doctrine can be applied to repro- 
ductions of multiple copies for the members of a class. 

. The Committee has amended the first of the criteria to 

be considered—‘“the purpose and character of the 
use”—to state explicitly that this factor includes a con- 
sideration of “whether such use is of a commercial nature 
or is-for non-profit educational purposes.” This amend- 
ment is not intended to be interpreted as any sort of 
not-for-profit limitation on educational uses of copyright- 
ed works. It is an express recognition that, as under the 
present law, the commercial or non-profit character-of an 
activity, WHile not conclusive with respect to fair use, 
can and should be weighed along with other factors in 
fair use decisions. 


General intention behind the provision 


The statement of the fair use doctrine in section 107 
offers some guidance to users in determining when the 
principles of the doctrine apply. However, the endless 
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. variety of situations and combinations of circumstances 


that can rise in particular cases precludes the formula- . 
tion of exact rules in the statute. The bill endorses the 

purpose and general scope of the judicial doctrine of fair 

use, but there is no disposition to freeze the doctrine in 

the statute, especially during a period of rapid téchno- 

logical change. Beyond a very broad statutory explana- 

tion of what fair use is and some of the critetia applicable 

to it, the courts must be free to adapt the doctrine to. 
particular situations on a case-by-case basis. Section 107 

is intended to restate the present judicial doctrine of fair 

use, not to change, narrow, or enlarge it in any way. 
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- b. House Report: Statement of Intention as to 


Classroom Reproduction 


The House Report differs substantially from the Senate 
Report on this point. 


(i) Introductory Statement é 


Intention as to classroom reproduction 


Although the works and. uses to which the doctrine of 
fair use is #pplicable are as broad as the copyright law 
itself, most of the discussion of section 107 has centered 
around questions of classroom reproduction, particularly 
photocopying. The arguments on the questjon are sum- 
marized at’ pp. 30-31 of this Committee’s 1967 report 
(H.R. Rep. No. 83, 90th Cong., Ist Sess.), and have not 
changed materially in the intervening years. 

The Committee also adheres to its earlier conclusion, 
that “a specific exemption freeing certain reproductions 
of copyrighted works for educational and scholarly pur- - 
poses from copyright control is not justified.” At the 
same timé the Committee recognizes, as it did in 1967, 
that, there is a “need for greater certainty and protection 
for teachers.” In an effort to meet this need the Commit- 
tee has not only adopted further amendments to section 
107, but has also amended section 504(c) to provide inno- 
cent teachers and other non-profit users of copyrighted 
material with broad insulation against unwarranted lia- 
bility for infringement. The latter amendments are dis- 
cussed below in connection with Chapter 5 of the bill. 

In 1967 the Committee also sought to approach this 
problem by including, in its report, a very thorough dis- 
cussion of “the’considerations lying behind the four 
criteria listed in the amended section 107, in the context 
of typical classroom situations arising today.” This dis- 
cussion appeared on pp. 32-35 of the 1967 report, and 
with some changes has been retained in the Senate re- 
port on S. 22 (S. Rep, No. 94-473, pp. 63-65). The Com- 
mittee has reviewed this discussion, and considers that it 
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. still has value as an analysis of various aspects of the 
problem. ‘ 

At the Judiciary Subcommittee hearings in June 1975, 
Chairman Kastenmeier and other members urged the 
parties to meet together independently in an effort to 
achieve a meeting 
tional uses of cop¥Wighted material. The response to 
these suggestions was positivg, and a number of meet- 
ings of three groups, dealing respectively with classroom 
‘ reproduction of printed material, music, and audio-visual 
material, were held beginning in September 1975. 


(ii) Guidelines With Respect to ali and 
Periodicals . . 


In a joint letter to Chairman Kastenmeier, dated 
March 19, 1976, the representatives of the Ad Hoc 
Committee of Educational Institutions and Organizations 
on Copyright Law Revision, and of the Authors League 
of America, Inc., and the Association of American Pub- 
lishers, Inc., stated: 


You may remember that in our letter of March 8, 
1976 we told you that the negotiating teams repre- 
senting authors and.publishers and the Ad Hoc 
Group had reached tentative agreement on 
guidelines to insert in the Committee Report cover- 
ing educational copying from books and periodicals 
under Section 107 of H.R.-2223 and S. 22, and that 
as part of that tentative agreement each side would 
accept the amendments to Sections 107 and 504 
which were adopted by your Subeommittee on 
March 8, 1976. 

We are now happy to tell you that the iameanidet 
has been approved by the principals and we enclose 
a copy hérewith. We had originally intended to 
translate the agreement into language suitable for 
inclusion in the legislative report dealing with. Sec- 
tion 107, but we have since been advised by commit- 
tee staff that this will not be necessary. 

As stated above, the agreement refers only to 

- copying from books and periodicals, and it is not in- 
tended to apply to musical or audiovisual works. 


The full text of the agreement is as follows: 


AGREEMENT ON GUIDELINES FOR ;CLASSROOM 
COPYING IN i 
Not-FoR-PROFIT EDUCATIONAL INSTI ag 
WITH RESPECT TO BOOKS AND PERIODICALS =f 


The purpose of tle following guidelines is to state 

the minimum and not the maximum standards of , 
educational fair use under Section 107 of H.R. 2223. 
The parties agree that the conditions determining 

‘ the extent of permissible copying for educational 
purposes may change in the future; that certain 
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the minds as to permissible educa- * 


. 


types of copying permitted under these guidelines. 
may not be permissible in the future; and conversely 
that in ‘the future other types of copying not per- 
mitted under these guidelines may be permissible 
under revised guidelines. ; 

Moreover, the following statement of guidelines is 
not intended to limit the types of copying permitted 
under the standards of fair use under judicial deci- 
sion and which are stated in Section 107 of the 
Copyright Revision Bill. There may be instances in - 
which copying which does not fall within the 
guidelines stated below may nonetheless be per- 
mitted under the criteria of fair use. 


Gu es 
I, Single Copyiny for Teachers - 


A single copy may be made of any of the following 
by or for a teacher at his or her individual request 
for his or her scholarly research or use in teaching or 
preparation to teach'aclass: 

A. A chapter from a book; 4, 

'B. An article from a periodical or newspaper; 

C. A short story, short essay or short poem, 
whether or not from a collective work; 

D. A chart, graph, diagram, drawing, cartoon or 
picture from a book, periodical, or newspaper; 


II. Multiple Copies for Classroom Use 


Multiple copies (not to exceed in any event more 
than one copy per pupil in a course) may be made by 
or for the teacher giving the caurse for classroom 
use or discussion; provided that: 

A. The copying meets the tests of brevity and © 
spontaneity as defined below; and, 

B. Meets the cumulative effect test as defined be- 
low; and, 

C. Each copy includes a notice of copyright 


Definitions: 
Brevity 
(i) Poetry: (a) A ‘complete poem if less than 250 
words:and if printed on not more than two pages or,, 
(b) from a longer poem, an excerpt of not more than 


- 250 words. 


(ii) Prose: (a) Either a complete article, story or 
essay of less than 2,500 words, or (b) an excerpt 


* from any prose work of not more than 1,000 words 


or 10% of the work, whichever is less, but in any 
event a minimum of 500 words. 

{Each of the numerical limits stated in “i” and “ii” 
above may be expanded to permit the completion of 
an unfinished line of a poem or of an unfinished 
prose paragraph. ] 


(iii) Illustration: One chart, graph, diagram, 


g 


drawi ing. cartoon or picture per book or per periodi- 
cal issue? 

(iv) “Special” works: Certain works in poetry, 
prose or in “poetic prose” which often combine lan- 
guage with illustrations and which are intended 
sometimes for children and at other times for a more 
general.audience fall. short of -2,500 words in their 
entirety, Paragraph “ii” above notwithstanding such 
“special works” may not be reproduced in their en- 
tirety; however, an excerpt comprising not more 
than two of the published pages of such special work 
and containing not more than 10% of the words 
found in the text thereof, may be reproduced. 


ontaneity 
i) The copying is at the instance and inspiration 
of the individual teacher, and 
_ (ii) The inspiration and decision to use the work 
and the moment of its use for maximum teaching ef- 
fectiveness are so close in time that it would be un- 


reasonable to expect a timely reply to a request for | 


permission. 
Cumulative Effect 


(i) The copying of the material is for only one 
course in the school in which the copies are made. 

(ii) Not more than one short poem, article, story, 
essay or two excerpts may be copied from the same 
author, nor more than three from-the same collec- 


tiveework or periodical vequine during one class. 


term. 

(it) There shall not be more than nine instances 
of such multiple copying for one course during one 
class term, 

{The limitations stated in “ii” and “iii” above shall 
not- apply to current See eiriinle and newspa- 
pers and current news sections of other periodicals. | 


II]. Prohibitions as to land II Above 


Notwithstanding any of the above, the following 
shall be prohibited: 

(A) Copying shall not be used to create or to re- 
place or substitute for anthologies, compilations or 
collective works. Such replacement or substitutigh 
may -oecur whether copies of various works or eXx- 
cerpts therefrom are accumulated or reproduced and 
used separately. 

(B) There shall be no copying of or from works m@- 
tended to be “consumable” in the course of study or 
of teaching. These includé workbooks, exercises, 
standardized tests and test booklets and answer 
sheets and like consumable material. 

(C) Copying shall not: 

(a) substitute for the purchase of books, pub- 
lishers’ reprints or periodicals; 
(b) be directed by higher authority; 
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(¢) be repeated with respect to the same item 
by the same teacher from term to term. 
(D) No charge shall be made to the student be- 
yond the actual cost of the photocopying. 
Agreed MARCH 19, 1976. 
a Hoe Committee on Copyright Law Revisor 
By SHELDON ELLIOTT STEINBACH. 
Auta: Publisher Group: - 
Authors League of America: 
By IRWIN KARP, Counsel. 
Association of American Publishers, Inc.: 
“ . By ALEXANDER C. HOFFMAN, 
Chairman, Copyright Committee. 


(iii) Guidelines With Respect to Music 


In a joint letter dated April 30, 1976, representatives 
of the Music Publishers’ Association of the United 
States, Inc., the National Music Publishers’ Association, 
Ine., the Music Teachers National Association, the Music 
Educators National Conference, the National Associa-- 
tion of Schools of Music, and the Ad Hoc Committee on 
Copyright ,Law Revision, wrote to Chairman Kasten- 
meier as follows: 

During the hearings on H.R. 2223 in June 1975, 
you and several of your subcommittee members 
suggested that concerned groups should work to- 
gether in developing guidelines which would be help- 
ful to clarify Section 107 of the bill. 

Representatives of music educators and music 
publishers delayed their meetings until guidelines 
had been developed relative to books and _periodi- 

~ cals. Shortly after that work was completed and 
those guidelines were forwarded to your sub- 
committee, representatives of the undersigned 
music organizations met together with representa- 
tives of the Ad Hoc Committee on Copyright Law 

Revision to draft guidelines relative to music. ' 

We are very pleased to inform you that the dis- 
cussions thus have been fruitful on the guidelines 
which have been developed. Since private music. 
teachers are an important factor in music-education, 
due consideration has been given to the concerns of 
that group. 

_ We trust that this will be helpful in the report on 
the bill to clarify Fair Use as it applies to music. 


_The-text of the guidelines accompanying this letter is as 


follows 
, rd ; a 


The purpose of the following guidelines is to state the 
minimum and not the maximum standards of educational 
fair use under Section 107 of HR 2223. The parties agree 
that the conditions determining the extent of permissible 
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copying for educational purposes may change in the fu- 
ture; that certain types of copying permitted under these 
guidelines may not be permissible in the future, and con- 
versely that in the future other types of copying not 
permitted under these “guidelines may be permissible 
under revised guidelines. 

Moreover, the following statement of guidelines i is not 
intended to limit the types of copying. permitted under 
the standards of fair use,under judicial decision and 
which are stated in Section 107 of the Copyright Revi- 
sion Bill. There may be instances in which copying which 
does not fall within the guidelines stated below may 
nonetheless be permitted under the criteria of fair use. 


A. Permissible Uses ° 

he Emergency copying to replace purchased copies 
which for any reason are not available for an imminent 
performance provided purchased replacement copies 
shall be substituted in due course. 

2. For academic purposes other than performance, 
single or multiple copies of excerpts of works may be 
made, provided that the excerpts do not comprise a part 
of the whole which would constitute a performable unit 
such as a section*, movement or aria, but in no case 
more than W) percent of the whole work. The number of 
copies shall not exceed one copy per pupil. **- 

3. Printed copies which have been purchased /may be 
edited or simplified provided that: the fandamental 
character of the work is not distorted or the lyrics, if 
any, altered or lyri¢s added if none exist. 

1. A single copy of recordings of performances by stu- 
‘dents may be made r eva n or rehearsal purposes 
and may be retgjned By the edule itional institution or in- 
dividual teacher. 

5. A single copy of a sound recording (such as a tape, 
disc ar cassette) of copyrighted music may be made from 
sound recordings owned by an educational institution or 
an individual teacher for the purpose of constructing 
aural exercises or examinations and may be retained by 
the educational institution or individual teacher. (This 
pertains only-to the copyright of the music itself and not 
to any copyright which may exist in the sound 
recording: ) c 


‘Corrected from ( ‘ongressional Record. 

**Editlor's Note: As reprinted in the House Report, subsection 
A.2 of the Music Guidelines had consisted of two separate para- 
graphs, one dealing with-multiple copies and a second dealing 
with single copies. In his introductory remarks during the 
House debates on 8.22, the Chairman of ‘the House Judiciary 
Subcommittee, Mr. Kastenmeier, announced that “the report, 
as printed, does not reflect a subsequent change in the joint 
guidelines which was described in a subsequent letter to me 
from a representative of [the signatory organizations], and 
provided the revised text of subsection A.2. (122 CONG. REC. 
H 10875, Sept. 22, 1976). The text reprinted here is the revised 
text. M4 
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B. Prohibitions 


1. Copying to create or replace or substitute for an- 
thologies, compilations or collective works. 

2. Copying of or from works intended to be “consum- 
able” in the course of study or of teaching such as work- 
books, exercises, standardizéd tests and answer sheets 


- and like material. 


.38, Copying for the purpose of performers, except as 
in A (1) above. 


4. Copying. for the purpose of substituting for the pur- ~ 


chase of music, except asin A(1) and A(2) above. 
5. Copying without inclusion of the copyright notice 
which appears on the printed copy. 


(iv) Discussion of Off-the-Air Taping : 


The problem of off-the-air taping for nonprofit class- 
room use of copyrighted audiovisual works incorporated 
in radio and television broadcasts has proved to be dif- 
ficult to resolve. The Committee believes that the fair 
use doctrine has some limited application in “this area, 
but it appears that the development of detailed 
guidelines will require a more thorough exploration than 
has so far been possible of the needs and problems of a 
number of different interests affected, and of the various 
legal problems presented. Nothing in section 107 or 
elsewhere in the bill is intended to change or prejudge 
the law on the point. On the other hand, the Committee 
is sensitive to the importance of the problem, and urges 
the representatives of the various interests, if possible 
under the leadership of the Register of Copyrights, to 
continue their discussions actively and in a constructive 
spirit. If it would be helpful to a solution, the Committee 
is receptive to undertaking further consideration of the 
problem in a future Congress. / ‘ i 

~ ‘ 


(v) Discussion of Guidelines 


The Committee appreciates and commends the efforts 


and the cooperative and reasonable spirit of the parties - 


who achieved the agreed guidelines on books and period- 


icals and on music. Representatives of the American As- . 


sociation of University Professors and of the Association 
of American-Law Schools have written to the Committee 
strongly criticizing the guidelines, particularly with re- 
spect to multiple copying, as being too restrictive with 
respect to classroom situations at the university and 
graduate le¥el. However, the Committee notes that the 
Ad Hoe group did include representatives of higher edu- 
‘ation, that the stated “purpose of the . . . guidelines is 
to state the minimum and not the maximum standards of 
educational fair use” and that the agreement ackn 
edges “there may be instances in which copying whi 
Zs 
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does not fqll within the guidelines . .. may nonetheless 
be permitted under the criteria of fair use.” 

The Committee believes the guidelines are a reason- 
able interpretation of the minimum standards of fair use. 
Teachers, will know that copying within the 
fair use. Thus, the guidelines serve the purpo: 
ing the need for greater certainty and protection for 
teachers Fhe Committee expresses the hope that if 
there are areas where standards other than these 
guidelings may be appropriate, the parties will continue 


Ls 


their effprts to provide additional specific guidelines in _ 


the samp spirit of good will and give and take that has 


marked/the discussion of this subject in.recent months. . 


c. House Report: Additional Excerpts 


der the heading -‘Reproduction and Uses for other 
tposes,” the House Report, at pages 72-74, parallels 
ch of the material appearing at pages 65-67 of the - 


lenate Report under the same heading, buf with some 
differences. ; 


a 


fhe concentrated attention.given the fair use provi- 
sion in the context of classroom teaching activities 
should not obscure its application in other areas. It must 
be emphasized again that the same general standards of 
fair use are applicable to all kinds of uses of copyrighted 


material, although the relative weight to be given them 
will differ from case to case. 
z * * * - 


A problem of particular ‘urgency is that of preserving 
for posterity prints of motion pictures made before 1942. 
Aside from the deplorable fact that in a great many cases 
the only existing copy of a film has been deliberately de- 
stroyed, those that remain are in immediate danger of 
disintegration; they were printed on film stock with a 
nitrate base that will inevitably decompose in time. The 
efforts of the Library of Congress, the American Film 
Institute, and other organizations to rescue and preserve 
this irreplaceable cdntribution to our cultural life are to 
be applauded, and the making of duplicate copies for 
purposes of archival preservation certainly falls within 
_ the scope of “fair use.” 

* 


* ok 


During the consideration of the revision bill in the 94th — 


Congress it was proposed. that independent newsletters, 
as distinguished from house organs and publicity or ad- 
vertising publications, be given separate treatment. It is 
argued that newsletters are particularly vulnerable to 
mass photocopying, and that most/newsletters have 
fairly modest circulations. Whether the copying of por- 
tions of a newsletter is an act of infringement or a fair‘ 


) 
use will necessarily turn on the facts of the. individual 
case. However, as a general principle, it seems clear 


2 


_ that the scope of the fair use doctrine should be consid- 


erably narrower in the case of newsletters than in that of 


an is * either mass-circulation periodicals Or scientific journals. 
of fulfill- 


The commercial nature of the user is a significant factor 
in such cases: Copying by a profit-making user of even a 
small portion of a newsletter may have a significant im- 
pact on the commercial market for the work. 

The Committee has examined the use of excerpts from _ 
copyrighted works in the art work of calligraphers. The 
committee believes that a single copy reproduction of an 
excerpt from a copyrighted work by a calligrapher for a 
single client does not represent an infringement of 
copyright. Likewise, a single reproduction of excerpts | 
from a copyrighted work by a student calligrapher or 
teacher in a learning situation would be a fair use of the 
copyrighted work. 

The Register of Copyrights has recommended that the 
committee report describe the relationship between this 
section and the provisions of section 108 relating to re- 
production by libraries and archives. The doctrine of fair 
use applies to library photocopying, and nothing con- 
tained in section 108 “in any way affects the right of fair 
use.” No provision of section 108 is intended to take 
away any rights existing under the fair use doctrine. To 
the contrary, section 108 authorizes certain photocopy- 
ing practices which may not qualify as a fair use. 

The criteria of fair use are necessarily set forth in 
general terms. In the application of the criteria of. fair 
use to specific photocopying practices of libraries, it is 
the intent of this legislation to provide an appropriate 
balancing of the rights of creators, and the needs -of 
users. 


ee From Conference Report on Section 


The following excerpt is reprinted from the Report of the 


Conference Committee on the new ‘eeena law (H.R. 
Rep. No. 94-1733, page 70). 


. \ FAIR USE t 
Senate bill > 

The Senate bill, in section 107, embodied express 
statutory recognition of the judicial doctrine that the fair 
use of a copyrighted work is not an infringement of 
copyright. It set forth the fair use doctrine, including 


four criteria for determining its applicability in particu- 
lar cases, in general terms. 


House bill- : 


The House bill amended section 107 in two respects: in 
the general statement of the fair use doctrine it added a 
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specific reference to multiple copies for damtonin use, 


eye and it amplified the statement. of the first of the criteria 


ft 


*. to be used in judging fair use (the purpose and character 


ot the use) by referring to the commercial nature or non- 


. pron t educational | purpose of the use. | 


. - 


Conference: substitute a 
The conference substitute adopts ‘thedltiunse amend- 


ments. The conferees accept as part of their understand- - 


‘ing of fair tise the Guideljnes for Classrgom Copying in 
Not-for-Profit! Educational Institutions with respect to 
books and periodicals appearing at pp. 68-70 of the 
House Report: (H. Répt.” ‘No, 94-1476, as corrected at’ p. 
H 10727 of the Congressional’ Recortl for September'2t, 


. 1976); and for educational uses of music appearing at pp. 
* 70-71 "of the Houge.report; as amended in the statement 


appearing at p, H 10875 of the Congressional Record. of - 
Septemher 22, 1976, The ebnferees also endorse the 


* statement concerning she meaning ‘of the word “teacher” 
- in the guidelines for books and periodicals, and the appli- 


* for the deaf and 


. like to discuss several questions which ha 


‘cation of fair use’in the case of, use of television programs 


s of a ndnprofit educational institution , 
aring impaired, both of which appear~ 
on p: H' 10875 of the sp hea Record of September 
22, 1976. ; ' 


© 


within the cnn 
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4. Excerpts From sii a Debates 
‘The’ following excerpts are renines: from the Gon res- 


‘sional Record.of September 22, 1976, including ‘state: 
“ments by Mr. Kastenmeier (Chairman of the House 


‘Judiciary Subcémmittee cesponsiblée for the bill) on the 
floor of the House of Representatives. _ . 


MR. KASTENMEIER.. ee meh oF ' 


Mr. Chairman, before concluding my remarks 1 would 
been pes 


-” concerning the meaning of several provisions of S. 22 a 


. reported by the House Judiciary Committee and of 


statements,in the committee’ 8 report, No. “94- 1476. 
eS 
Another question involves the reference to “teacher” 


 in'the “Agreement -on Guidelines for Classroom,Copying 


in Not-for-Profit Educational Institutions” reproduc 


-at pages 68-70 of the committee’s report No. 94-1476 in 
, connection with section 107, It"has been pointed out 


that, in planning his or her teaching on a day-to-day > 
basis in a variety of educational situations, an individual , 
teacher will ‘commonly consult with instructional, spe- 
cialists on the staff of the school, ‘such as reading spe~;< 


ounselors, and the like. As Iéng‘as the c 
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- including the requirements for spontaneity and the pro-" 


hibition against the copying being’ directed by higher au- . 


‘thority, the committee regards the concept of “teacher” 
as broad enough to include instructional specialists work- 
-ing in consultation with actual instructors. 

Also in éonsultation with section 107, the committees 
attention has been directed to the unique educational 
needs and problems of the approximately 50,000 deaf and 
hearing-impaired-students in*the United States, and the 
inadequacy of both public and commercial television to. 
serve their éducational needs. It has been suggested 
that, as long 4s clear-cut constraints are imposed and, en- 
forced, the doctrine of fair use is. broad enough to permit 
the making of an off-the-air"fixation of a television pro- 
gram within a nonprofit educational institution for the 
deaf and hearing impaired, the reproduction of a master 
and a work copy of a captioned version of the original 
fixation, and the performance of the’ program from the 
work copy within the confines of the institution. In iden- 
tifying’ the constraints that would have to be imposed 
within an insfitution in-order for these activities to be 
| considered as fair yse, it has been suggested that the 
* purpose of tHe:use would have to be noncommercial in 
every respect, and educational in the sense ‘that it serves 
as part of a deaf or hearing-impaired student's learning 
environment within the institution, and that the institu- 
‘tion would have to insure that the master and work copy 
would remain in the hands of a limited number of au- . 
thorized personnel within the institution, would be re- 
sponsible for assuring against its “unauthorized reproduc- 
‘tion or distribution, or its performance or retention for 
other than educational purposes within the institution... 
“Work copies of captioned programs could be shared 
among institutions for the deaf abiding, by the con- 


. 


straints specified.’ Assuming that these constraints are ’ 


both imposed and enforced, and that no other factors 
intervene to render-the use unfair, the committee be- 
lieves that the activities described could reasonably be 
considered fair use under section 107. 


* i * # 
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Mr. ‘Chairman, because of the complexity of this bill 


and the delicate balances which it creates among compet- © 


ing economic interests, the committee will resist exten- 

sive amendment of this bill. On behalf of the committee ‘I 

would urge all of my colleagues to vote favorably on S. 
22. %, 

“Mr. SKUBITZ. Mr. Chairman, will the gentleman 
yield? 

Retiy KASTENMEIER. I am happy to yield to my 

ev ‘the gentleman from Kansas. 
. SKUBITZ. Mr. Chairman, I thank my friend, t he 


..., tialists, curriculum specialists, saudiovispal ae ‘gel laine! from Wisconsin, for yielding. 
 guidan m 
meéts all of the other criteria laid out in bcm § =< fro the sthoolteachers i in my district who are particu- 


(Chairman, I have received a great-deal of mail 


* i ame \e , 


. 


“Dag. 


’ publishers of educational materials 


° 
- e 


larly concerned about section 107—fair use—the fair use 


of copyrighted material. Having been a former school- 
teacher myself, I believe they make'a geod point, and 


there is a sincere fear on their part that,’ because of the ~ 


vagueness or ambiguity in the bill’s treatment of the 


“doctrine of fair use, fhey may subject themselves to lia- 


bility for an unintentional: infringement ‘of copyright 
when all they were trying to-do was the 1h for which 
-they were trained. 


‘The vast majority of teachers in this country would 


“not knowingly infringe upon a person’s copyright, but, as 


any teacher can appreciate, there are times when infor- 
mation is needed and is available, but may be literally 
impossible to locate. the right person to approve the use 
‘of that material and the purchase of such would not be 
feasible and, in the meantime, thé teacher may have lost” 
that “teachable moment.” 


Did the subcommittee take these problems into con- 


> sideration and did they do anything to try and nee the’ 


teachers to better understand section 107? 
Have the teachers been protected by this section 107? 


Mr. KASTENMEIER. Mr. Chairman, in response to 
the gentleman's question and his observations preceding 
the question, I would say, indeed they have. . 


Over the years this has been one of the most difficult 
questions. It is a problem that I believe has been very 
successfully resolved. 

Section.107 on “Fair Use” has®f course, "restated doi 
standards, and these standards ‘are, namely: The pur- 
pose and character of the use of the material; the nature 


_ of the copyrighted work; the amount and substantiality’ 


of the portion used in relation to the copyrighted work as 


a whole; and the effect of the use upon the potential .,. 


market for or value of the opyrighted work. 


“These are. the four “Fair Use” criteria. These “alone . 


were not adequate to guide teacHébs* and I am‘sure the 
gentleman from Kansas (Mr.. SKUBIT2) understands that 
as a eAicoltencher himself. 


Therefore, the educators, the pbaptietors, andthe 
id, at the commit- - 
tee’s long insistence, get together’ While there were 
many fruitless meetings, they did finally get together. 


Mr.-Chairman, I will draw the gentlentan’s attention 
to pages 65 through 74 in the report which contain ex- 
tensive guidelines for teachers.:I am very happy to say 
that there was an agreement reached. between teachers 
and publishers of educational material, and that today 
the National Education Association supports the bill, 


and it has, in fact, sent a telegram which at the appro- - 


priate time I will make a part of the RECoRD and which 
requests support for the bill in its present form, believ- 
ing that it has satisfied the needs of the teachers: 


oe 
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NATIONAL EDUCATION ASSOCIATION, 
Washington, D.C., September 10, 1976. ~ . 
National Education Association urgently requests your sup- 
port of the Copyright Revision bill, H.R. 2223, as reported by 
the Judiciary Committee. This compromise effort represents a 
major breakthrough in establishing equitable legal guidelines 
for the use of copyright materials for instructional and research 
purpéses. We ask your Apgort of the committee bill without 
amendments. 
JAMES'W. GREEN, 

Assistant Director for Legislation. 


Mr. “SKUBITZ. Mr. Chairman, if the gentleman will 
yield further, then the NEA is satisfied with the lan- 


_ guage in the bill as it now stands; is that correct? 


Mr. KASTENMEIER. The gefhtleman is correct. 
Mr. SKUBITZ. Mr. Chairman, I thank the gentleman. 
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D: REPRODUCTION BY MERARIES AND 
ARCHIVES 


“1. Text of Section 108 * 


The following is a reprint of the éntire’ text of section.108 


of title 17, United States Code. 


§ 108. Limitations on exclusive rights: Reproduction 
by libraries and archives 
(a) Nétwithstanding the provisions of section 106, it is 
hot an infringement - of copyright for alibrary or ar- | 
‘chives,-or any of its employees acting within the scope of © 
their employment, to reproduce no more ‘than one copy 
-or Phonorecord of a work, or to distribute such copy or 
pronasscott, under the conditions specified by this sec- 
tion, if— 
. - (1) the reproduction or distribution i is made ‘with- 
out any purpose of direct or ales commercial ad- 
_ Vantage; 

(2) the collections of the library or archives are (i) 
open to the public, or (ii) available not only. to re- 
searchers affiliated with -the library or archives or - 
with the institution of which it is a part, but also to 
other persons doing research in a specialized field; 
and 

(3) the reproduction or distribution of the work in- 
cludes a notice of copyright. 

(b) The rights of repreduction and distribution under 
this section apply to a copy or phonorecord of an unpub- 
Rescue work duplicated in facsimile form solely for pur- 
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poses of preservation and security or for deposit for 
research use in another library or archives of the type 
deseribed by clause (2) of subsection (a), if the copy or 
phonorecord reproduced is currently in the collections of 
the library or archives. mn 

(c) The right of reproduction under this section applies 
to a copy or phonorecord of a published work duplicated 
in faésimile form solely for the purpose of replacement of 
a copy or phonorecord that is damaged, deteriorating, 
lost, or stolen, if the library or archives has, after,a rea- 


sonable effort, determined that an unused replacement ~ 


cannot be obtained at a fair priee. 
. (d) The rights of reproduction and distribution under 


this,section apply to a copy, made from the collection of.a, 


library or archives where the user makes his or her re- 


_quest or from that of another library or archives, of no, 
more than one article or other contribution to a ° 


copyrighted collection or periodical issue, or to a copy or 
phonorecord of a small part of “any other copyrighted 
“work, if— * 

(1) the copy or phonorecord. becomes the property © 
of the user, and the library or archives has had no 
notice that the copy or phonorecord would be used 
for any purpose other than private atudy, scholar- 
ship, or research; and 

_ (2) the library or archives displays sronitiventlys at’ 
the place where orders are accepted, and includes 6n 
its order form, a warning of copyright in accordance 
with requirements that the Register of Copyrights 
shall prescribe by regulation. 

(e) The rights of reproduction and distribution under 
this section apply to the entire work, or to a substantial 
part of it, made from the collection of a library or ar- 
chives where the user makes his or her request or from 
that. of another library or archives, if the library or ar- 

_ chives has first determined, on the basis of a reasonable 
investigation, that a copy or phonorecord of the 
copyrighted work cannot be obtained at a fair price, if— 

(1) the copy or phonorecord becomes. the property 
of the user, and the library or archives has had no 
notice that the copy er phonoreeord would be used 
for any purpose other than private study, scholar- ° 
ship, or research; and 

(2) the library or archives displays prominently, at 
the’place where orders are accepted, and includes on 
its order form, a warning of copyright ii accordance 
with requirements that the Register of a 
shall'prescribe by regulation. 

(f) Nothing in this section— - 

(1) shall be construed to impose liability for 
copyright infringement upon a library or archives or 
its employees for the unsupervised use of reproduc- 
ing Spent located on its premises: Provided, 
That-such equipment displays a notice that the mak- 
ing of a copy may ‘be eee to the copyright law; 
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(2) excuses a person ‘who uses such reproducing 
equipment or who requests a ‘copy or phonorecord 
under subsection (d) from liability for copyright i in- 
fringement for any such act, or -for any later use of 
such copy or phonorecord, if it exceeds fair,use as 

‘provided by section 107; 

(3) shall be construed to limit the reproduction and 
distribution by Iending of a limited number of copies 
and excerpts by a library or archives of an au- 
diovisual news program, subject ,to clauses (1), (2),, 
and (3) of subsection (a); or 

(4) in any way affects the right of fair use as pro- 

‘vided by section 107, or any contractual obligations 
assumed at any time by the library or archives when 
‘it-obtained a copy or phonorecord of a work in.its 

_ collections. 
(g) The rights of reproduction and distribution under’ 

this section} extend to the isolated and unrelated repro- 


duction or distribution of a single copy or phonorecord'of . — 


the same material on separate occasions, but do not ex- 
t lo ates where the library or archives, or its 
emp 


) is aware or has substantial reason to believe 
that it is engaging in the related or concerted repro- 
duction or distribution of multiple copies or 
phonorecords of the same material, whether made 
on one occasion. or over a period of time, and 

- whether intended for aggregate use by one or more 
individuals or fé6r separate use by the individual 
members of a group; or . 

(2) engages in the systematic reproduction or dis- 

tribution of single or multiple copies or 
phonorecords 6f material described in subsection (d): 
Provided, That nothing in this clause prevents’a li- 
brary or archives from participating in interlibrary , 

* arrangements that do not have, as their purpose or 
effect, that the library or archives receiving such 

copies or phonorecords for distribution does so in 

such aggregate quantities as to substitute for a sub- 
scription to or purchase of such work. 
(h) The rights of reproduction and distribution under 

this section do not apply to a musical work, a pictorial, 


graphic, or sculptural work, or a motion picture or other , 


audiovisual work other than an audiovisual work dealing 
with news, except that no such limitation shall apply 
with’respect to rights granted by subsections (b) and (c), 
or-with respect to pictorial or graphic works published as 
illustrations, ‘diagrams, or similar adjuncts to works of 
which copies are reproduced or distributed in accordance 
with subsections (d) and (e). 

(i) Five years from the effective date of this Act, and 
at five-year intervals thereafter, the Register of — 
Copyrights, after consulting with representatives of au- 
-thors, book and periodical publishers, and other owners’ 
‘of copyrighted materials, and with representatives of li- 


brary users and librarians, shall submit to the Congress 
-a report setting forth the exteht to which this section 
“has achieved the intended statutory balancing of the 


rights of creators, and pi a of users. The report ~ 
lems that may have arisen, ° 


should also deseribe any pro 
and present legislative or 6ther recommendations, if 
warranted, 


2. Excerpts From Senate Report ‘on Section 108 


The following excerpts are reprinted from the 1975 Sen-< - 
ate Report on the new copyright law (S. Rep. No. 94- 
473, pages 67-71). Where the discussions of particular 
points are generally similar in the two Reports, the.p 
sages from the later House Report are reprinted in ths 
booklet. Where the discussion of particular points is 
substantially different, PABTEESS from both Reports ‘are 
reprinted. A 


a. Senate Report: Discussion of Libraries and 
Archives in Profit-Making Institutions - 


The'limitation of section 108 to reproduction and dis- 
tribution by libraries and archives “without any purpose 
of direct or indirect commercial advantage” is intended 
to preclude a library or archives in a profit-making or- 
ganization from providing photocopies of copyrighted 
materials to employees engaged in furtherance of thé or- 
ganization’s commercial enterprise, unless such copying 
qualifies as a fair use, or the organization has obtained 
the necessary copyright licenses. A commercial organi- 


zation should ‘purchase the number of copies of a work ° 


that it requires, or obtain the consent of the copyright 
“owner to the making of the photocopies. . 


b. Senate Report: Discussion of Multiple vonige 
and Systematic Reproduction, 


M ultiple copies and systematic reproduction 
Subsection (g) provides that the rights granted by this 
section extend only to the “isolated and unrelated repro- 
duction of a single copy”, but this section does not au- 
thorize the related or concerted reproduction of multiple 
copies of the same material whether made on one occa- 
sion or over a period of time, and whether intended for 
aggregate use by one individual or for separate use by 
the individual members of a group. For example, if a col- 


lege professor instructs his class to read an articlg from a. 


copyrighted journal, the school library would not be 


permitted, under subsection (g), to reproduce copies of 


the article for the members of the class. 
Subsection (g) also provides that section 108 does not 
authorize the systematic reproduction or distribution of 


copies or phonorecords of articles or other contributions 


to copyrighted collections or periodicals or of small parts 


of other copyrighted works whether or not multiple © 


copies are reproduced or distributed. Systematic repro- 
duction or distribution occurs wher a library makes 
copies of such materials available to other libraries or to 
groups of users under formal or informal arrangements 
whose purpose or effect is/to have the reproducing li- 
brary serve as their sourc¢ of such” material. Such sys-_, 
tematic repredpction and Aistribution, as distinguished 
from isolated unrelat d reproduction or distribution, ° 


purchased for themselves, from the publisher or the 
licensed reproducing agencies. ‘ 

While it is not possib: to formulate specific definitions 
of “systematic copying’), the following examples serve to 


’ illustrate some ofthe ¢opying prohibited by subsc¥tion 


(g). 

(1) A library with al collection of journals in biology 
informs other libraries with similar collections that it 
will maintain and build its own collection and will mak 


copies of articles from/these journals available to them- 
and their patrons on request..Accordingly, the other li- . 


braries discontinue or refrain from purchasing subscrip- 
tions to these journals and fulfill-their patrons’ requests 
for articles by obtaining photocopies. from the_source li- 


. brary._ | 


(2) A research center employing.a number of scientists 


- and technicians. subse bes to one or two copies of needed 


periodicals. By reproducing photocopies: of articles the’ 


. center is able to make|the material in these periodicals 


available to its staff in the same manner which otherwise 
would have required multiple subscriptions. 

(3) Several branghes of a library system agree that one 
branch will subscribe to particular journals in lieu of 
each branch purchasing its own subscriptions, and the. 
one subscribing branch will reproduce copies of articles | 
from the publication for users of the other branches. 

The committee believes that section 108 provides an 
appropriate statutory balancing of the rights of creators, 
and the needs of users. However, neither a statute nor 
legislative history can specify precisely which library 
photocopying practices constitute the making of “single 
copies” as distinguished from “systematic reproduction”. 
Isolated single spontaneous requests: must be distin- 
guished from “systematic reproduction”. The photocopy- 


ing needs of such operations as multi-county regional -~ 
systems must be met. The committee therefore recom- 
mends that representatives of authors, book and periodi- -- 


cal publishers and other owners of copyrighted material 
meet with the library community to formulate photo- 
copying guidelines to assist library patrons and employ- 
ees. Concerning library phot 
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pying practices not au-- 
‘thorized by this legislation, the committee recommends 


Se 


- 


. 


“«@ 

that maka clearayce and ,Jicensing procedures be 

developed 7 =e : 
It is still uncertain how fa 
Copyright Act of 1909 in s 
copyrighted material in its ¢ 
The Williams and Wilkins*Company v. The: United 
States failed to significantly illuminate the application of 
’ the fair use doctrine to libraty photocopying practices. 
_ Ind@&éd, the opinion of the Court of Claims said the Court 
was engaged in “a ‘holding operation’ in the interim 

period before Congress enacted its preferred solution.” 
While the several opinions in the Wilkins case have 
given the Congress little guidance as to the current state 
of the law on fair use, these opinions provide additional 
Support for the balanced resolution of the photocopying 
issue adopted by the Senate.last year in S. 1361 and pre- 
served in section 108 of this legislation. As the Court of 
Claims ‘opinion succinctly stated “there is much to be 

said on all sides.” 


_ In adopting these provisions on librgry photocopying, . 
the committee is aware. that ai programs as 


dibrary may go under the 
pplying a photocopy of 


those of the National Conimission/6n Libraries and In- 
formation Science there will be asignificant evolution in 
the functioning and services of libraries. To consider the 
possible need for changes in copyright law and proce- 
dures as a result of new technology, a National Commis- 


sion on New Technological Uses of Copyrighted Works . 


has been established (Public Law 93-573). 


3. Excerpts From House Report on Section 108 


The following excerpts are reprinted from the House Re- 
port on the new. copyright law (H.R. Rep. No. 94-1476, 
pages 74-79). All of the House Report's discussion of 

. section 108 is reprinted here; similarities and differ- 
ences between the House and Senate Reports on par- 

ticular points will be noted below. 


a. House Report:. Introductory Statement : 


This paragraph is substantially the same in the Senate 
and House Reports. . 


Notwithstanding the exclusive rights of the owners 
-of copyright, section 108 provides that under certain 


conditions it is not an infringement of copyright for a.- 


library or archives, or any of its‘employees acting 
within the scope of their employment, to reproduce or 
distribute not more than one copy or phonorecord of a 
work, provided (1) the reproduction or distribution is 


made without any: purpose of direct or indirect commer- ° 


cial advantage and (2) the collections of the library or 


' 
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ection. The recent case of | 


a 


archives are open to the public or available not only to 
researchers affiliated with the library or archives, but 
also to other persons doing research in a specialized 
field, and (3) the reproduction or distribution of the 
work includes a notice of copyright. 


b. House Report: Discussion of Libraries and 


Archives in Profit-Making Institutions 


The Senate and House Reports differ substantially on 
this point. The Senate Report's discussion is reprinted at - 
page 17, above. $ 


Under this provision, a purely commercial enterprise 
could not egtablish a collection of copyrighted works, 
call itself a library or arthive, and engage in for-profit 


_ reproduction and distribution of photocopies. Similarly, 
‘it would not be possible for a non-profit institution, by 


means of contractual arrangements with a commercial 
copying enterprise, to authorize the enterprise to carry 
out copying and distribution functions that would be 
exempt if conducted by the non-profit institution itself. 

The reference to “indirect commercial advantage” 
has raised questions as to the status of photocopying 
done by or for libraries or archival collections within 
industrial, profitmaking, or proprietary institutions 
(such as the research and development departments of 
chemical, pharmaceutical, automobile, and oil corpora- 


wet 


‘tions, the library of a proprietary hospital, the collec- . - 


tions owned] by a law or medical partnership, etc.). ; 

There is a direct interrelationship betweén this prob: 
lem and the prohibitions against “multiple” and “sys- 
tematic” photocppying in section 108 (g) (1).and (2). 
Under section 108, .a library in,a profit-making organi- 
zation would not be authorized to: 


(a) use a’ single. subscription or copy to supply its: 


employees with multiple copies of, matefial relevant to 


their work; or 


. 


(b) use a single subscription or copy to- supply its 7 


‘employees, on request, with single ‘copies of material. 
_relevant to their work, where the Arrangement is 
“systematic” in the sense of deliberately substituting 
photocopying for-subscription or purchase; or’ 

(c) use “interlibrary loan” arrangements for obtain- 
ing photocopies in such aggregate quantities as to sub- 
stitute for subscriptions or purchase of material 

"needed by employees in their work. 
Moreover, a library wn a profit-making organization could 
not evade these obligations by installing reproducing 


5 


equipment on its premises for unsupervised use by the 


organization’s staff. 


Isolated, spontaneous making of single photocopies by 
a library in a‘ for-profit organization, without any: sys- 


‘ 
oe 
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tematic effort to substitute photocopying for subscrip- 


- tions or purchases, would be covered by section 108, 
even though the copies are furnished to the employees of 


the organization for use in their work. Similarly, for-_ 


profit libraries could participate in interlibrary ar- 
rangements for exchange of photocopies, as long as the 
reproduction or-distribution was not “systematic.” These 
activities, by themselves, would ordinarily not be con- 
sidered “for direct or indirect’ commercial advantage,” 
since the “advantage” referred to in this clause must at- 
tath to the immediate commercial motivation beltind the 
reproduction or distribution itself, rather than to the ul- 
timate profit-making motivation behind the enterprise in 
which the library is located. On the other hand, section 
108 would not excuse reproduction or distribution if 

_ there were a commercial motive behind the actual mak- 

‘ing or distributing of the copies, if multiple copies were 
made or distributed, or if the photocopying activities 
‘were “systematic” in the sense that their aim was to 
substitute for subscriptions or purchases. 


>. ¢. House Report: Rights of Reproduction and 
Distribution Under Section 108 


The rights of reproduction and dintribution under sec- 
tion 108 apply in the following circumstances: 


. Archival reproduction \ ‘ 


Subsection (b) authorizes the Fenroduction and diss 


tribution of a copy-or phonorecord of an unpublished - 


“ work duplicated in facsimile form solely for purposes of 
preservation and seourity, or for deposit for research use 
in another library or archives, if the copy or phovorecord 


reproduced is currently in the collections of the firdt li: , 


brary or archives. Only unpublished works.could be re- 
produced under this exemption, but the right would ex- 
tend to any type of work, including photographs, motion 
pictures ‘and sound recordings. Under this exemption, 
for example, a repository could make photocopies of 
manuscripts by microfilm or electrostatic process, but 
could not reproduce the work in “machine-readable” lan- 
guage for storage in an information system. 


Replacement of damaged copy ° 

Subsection (c) authorizes the reproduction of a pub- 
lished work duplicated in facsimile form solely for the 
purpose of replacement of a copy or phonorecord that is 
damaged, ‘deteriorating, lost oMstolen, if the library or 
archives has, after a reasonable effort, determined that 
an unused replacement cannot be obtained at a fair price. 
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The scope and nature of a reasonable investigation to de- 
termine that an-unused replacement cannot be obtained 
will vary according to the circumstances of a particular 
situation. It will always require recourse to commonly- . 
known trade sources in: the United States, and in the 
normal situation also to the publisher or other copyright 
owner (if such owner can be located at the address listed 
in the copyright registration), or an authorized reproduc- 
ing service. 


. 


Articles and small excerpts ,, 


Subsection (d) authorizes the reproduction and dis- 
tribution of a copy of not more than one article or other 
contribution to a copyrighted collection or periodical is- 
sue, or of a copy or phonorecord of a small part of any 


- other, copyrighted work. The copy or phonorecord may 


be made by the'library where the user makes his request. 
or by another library pursuant to an interlibrary loan. It 

is further required that the copy become the property of 
the’lser, that the library or archives have no notice that 

the. copy would be used for any purposes other than pri- 

vate study, Scholarship.or research, and that the library 

or archives display prominently at the place where re- 

production requests are accepted, and includes in its 

order form, a warning of copyright in accordance with 

requirements that the Register of Copyrights shall pre- 

scribe by regulation. 


Out-of-print works 
Subsection (e). authorizes the reproduction and dis- 


tribution of a copy or phonorecord of an entire work 
under certain circumstances, if it has been established 


_ that a copy cannot be obtained ata fair price. The copy | 
“, may be made by the library where the user. makes his | 


loan. The scope and nature of a reasonable investigation 
to.determine that an,unused copy cannot be obtained will 
vary according to the circumstances of a particular situa- 
tion. It will always require recourse to commonly-known 
trade sources in the United States, and in the normal * 
situation also to the publisher or other copyright owner 
(if the owner can be located at the address listed-in the 
copyright registration), or an authorized reproducing 
service. It is further required that the copy become the 
property of the user, that the library or archives have no 
notice that the copy would be used for any purpose other 
than private study, scholarship, or research, and. that 
the library or archives display prominently at the place ” 
where reproduction requests are accepted, and include 
on its order form,-a warning of copyright in accordance 
with requirements that the Register of ane shall 
prescribe by regulation. 


request or by another library ‘sae to an interlibrary 
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d. House Report: General Exemptions for 
Libraries and Archives 


Parts of the following paragraphs are substantially simi- 
lar in the Senate and House Reports. Differences in the 
House Report on certain points reflect certain amend- 
ments in section 108(f) and elsewhere in the Copyright 
Act 


General exemptions 


Clause (1) of subsection (f) specifically exempts a_li- 
brary or archiyes or its employees from liability for the 
“ unsupervised use of reproducing equipment located on 
its premises, provided that the reproducing equipment. 
displays a notice that the making of a copy may be sub- 
ject to the copyright law. Clause (2) of subsection (f) 
makes clear that this exemption of the library or ar- 
chives does not extend to the person using such equip- 
ment or requesting such copy if the Ose exceeds fair use. 
Insofar as such person is concerned the copy or 
phonorecord made is not considered “lawfully” made for 
purposes of sections 109, 110 or other-provisions of the 
title. 
Clause (3) provides that nothing in section 108 is in- 
tended to limit the reproduction and distribution by lend- 
ing of a limited number of copies and excerpts of an au- 
diovisual news program. This exemption is intended to 
apply to the daily newscasts of.the national television 
networks, which report the major events of the day. It 
does not apply to documentary dexcept décumentary 
programs involving news reporting as that term is used 
in section 107), magazine-format or other public affairs 
broadcasts dealing with subjects of ‘general interest to 
the viewing public. ; 
The clause was first added to the revision bill i in 1974 
by the adoption of an amendment proposed by Senator 
Baker. It is intended to permit libraries and archives, 


subject to the general conditions of this section, to make -- 


off-the-air videotape recordings of daily network news- 

‘ casts for limited distribution to scholars and researchers 
for use in research purposes. As such, it is an adjunct to 
the American Television and Radio ‘Archive established 
in Section 113 of the Act which will be the principal re- 
_pository for television broadcast material, including. 
news broadcasts. The inclusion of language indicating 
that such material may only be distributed by lending by 
the library or archive is intended to preclude perform-. 
‘ance, copying, or sale, whether or not for profit, by the 
recipient of a copy of a television broadcast taped off- 
the-air pursuant to this clause. 

Clause (4), in addition to asserting that nothing con- 
tained in section 108 “affects the right of fair use as pro- 
vided by section 107,” also provides that the right of re- 
production granted by this section does not override any 
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’ of interlibrary networks and o 


» en 


contractual arrangements assumed by a library or ar- 
chives when it obtained a work for its collections. For 
example, if there is an express contractual prohibition 
against reproduction for any purpose, this legislation 
shall not be construed as justifying a violation of the con- 
‘tract. This clause is intended to encompass the situation 
where an individual makes papers, manuscripts or other 
works available to a library with the understanding that 
they will not be reproduced. 

It is the intent of this legislation that a subsequent un- 
lawful use by a user of a copy or phonorecord of a work 
lawfully made by a library, shall not make the library 
liable for such improper use. 


. House Report: Discussion of Multiple Copies 
and Systematic Reproduction 


The -Senate and House Reports differ substantially on 


this point. The Senate Report's discussion is reprinted at 
Page 17, above. : 


Multiple copies dnd systematic reproduction 


Subsection (g) provides that the rights granted by this 
section extend only to the “isolated and unrelated repro- 
duction of a single copy or phonorecord of the same ma- 
terial on separate occasions.” However, this section does 
not authorize the related or concerted reproduction of 
multiple copies or ‘phonorecords of the same material, 
whether made on one occasion or over a period of time, - 
and whether intended for aggregate use by one indi- 
vidual or for separate use by the individual members of a 
group. 

- With respect to mataeil described in subsection (d)— 
articles or other contributions to periodicals or collec- 
tions, and small parts of other copyrighted works— 
subsection (g) (2) provides that thé exemptions of section 
108 do not apply if the library or archive engages in 
“systematic reproduction or distribution of single or 


multiple copies or phonorecords.” This provision in 8.22 - 


provoked a storm of controversy, centering around the 
extent to which the restrictions on “systematic” ac-- 
tivities would prevent the continuation development 
arrangements involv- 
ing the exchange of photgeopies. After thorough consid- 
eration, the Committee’ amended section 108 (g) (2) to 
add the following py6viso: 

nothing ‘in this clause prevents a 
ves from participating in interlibrary 

+ arrapgements that do not have, as their purpose or 
, that the library or archives receiving such 


In addition, the Committee added a new subsection (i) 
to section 108, requiring the Register of Copyrights, five 
years from the effective date of the new Act and at five- 
* year intervals thereafter, to report to Congress upon 
“the extent to which this section has achieved the in- 
tended statutory balancing of the rights of creators, and 
the needs of users,” and to make appropriate legislative 
or other recommendations. As noted in connection with 
section 107, the Committee ‘also amended section 504(c) 


in a way that would insulate librarians from unwarranted , 


liability for copyright infringement; this amendment is 
discussed below. 

The key phrases in the Committee’s amendment of 
section 108(g) (2) are “aggregate quantities” and “substi- 
tute for a subscription to or purchase of” a work. To be 
implemented effectively in practice, these provisions will 
require the development and implementation of more- 
or-less specific guidelines establishing criteria to govern 
various situations: 

The National Comnrifsaion on New Technological Uses 
of Copyrighted*Works (CONTU) offered to provide good 
offices in heiplig to develop these guidelines. This offer 
was accepted and, although the final text of guidelines 
has not yet been achieyed, the Committee has reason to 
hope that, within the nex{\month, some agreement can 
be reached on an initial set df guidelines covering prac- 
tices under section 108(g) (2). 


f. House Report: Discussion of Works Excluded 


The House Report's discyssion of section 108(f) is ~ 
longer than the corresponding paragraph in the Senate 


Report, and reflects certaiN amendments in the subsec- 
tion. , 


Works lidee” : 


Subsection (h) provides that the rights of vapnidustibi 
and distribution under this section do not apply to a mus- 
ical work, a pictorial, graphic or sculptural work, or a 
motion picture or other audiovisual work other than “an 


audiovisual work dealing with news.” The latter term is - 


intended as the equivalent in meaning of.the phrase “au- 
diovisual news program” in section 108 (f) (3). The exclu- 
sions under subsection (h) do not apply to archival 
reproduction under subsection (b), to replacement of 
damaged or lost copies or phonorecords under subsection 
(c), or to “pictorial or graphic works published as illus- 


trations, diagrams, or similar adjuncts to works of which | 


copies are reproduced or distributed i in accordance with 
subsections (d) and-(e).” 

‘Although subsection (h) generally tpmoves musical, 
’ graphic, and audiovisual works from the specific exemp- 
tions of section 108, it is important to recognize that the 


doctrine of fair use under section 107 remains fully appli- , 


cable to the photocopying or other reproduction of such 
works. In the case of music, for example, it would be fair 
use for a scholar doing musicological research to have a 
library supply a copy of a portion of a score or to repro- 
duce portions of a phonorecord of a work. Nothing in 
section 108 impairs the applicability of the fair use doc- 
trine to a wide variety of situations involving photocopy- 
ing or other reproduction by a library of copyrighted 
material in its collections, where the: user requests the 


reproduction for legitimate scholarly or research pur- 


poses. unt 
4. Excerpts From Conference Report 
\ 


The following excerpt is reprinted from the Report of the 


Conference Committee on the new copyright law (H.R. 
Rep. No. 94-1733, pages 70-74). 


a. Conference Report: Introductory Diecusston 
of Section 108 ap 


REPRODUCTION By LIBRARIES AND ARCHIVES 


Senate bill 


Section 108 of the Senate bill dealt with a variety of 
situations involving photocopying and other forms of re- 
production by libraries and archives. It specified the 
conditions under which single copies of copyrighted ma- 
terial can be noncommercially reproduced and distrib- 


uted, but made clear that the privileges of a library or 


archives under the section do not apply where the rep 
duction or distribution is of multiple copies or is “s 
tematic.” Under subsection (f), the section was not to 
construed as limiting the reproduction and distributio 
by a library or archive meeting the basic criteria of th 
section, of a limited number of copies and excerpts of an 
audiovisual news program. : 


House bill © 


The House bill sended “section 108 to make clear 
that, ‘in cases involving interlibrary arrangements for 
the exchange of photocopies, the activity would not be 
considered “systematic” as long as the library or ar- 
chives receiving the reproductions for distribution does 
not do so in such aggregate quantities “as to substitute 
for a subscription to or purchase of the work. A new sub- 
section (i) directed the Register of Copyrights, by the 
‘end of 1982 and at five-year intervals thereafter, to re- 
port on the practical success of the section in balancing 
the various interests, and to make recommendations for 
any needed changes. With respect to audiovisual news 
programs, the House bill limited the ‘Scope of the dis- 
tribution privilege confirmed by section 108 (f) (3) to 
cases where the distribution takes the form of a loan. 
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b. Conference Report: Confefence Committee 
Discussion of CONTU Guidelines on Photo- 
copying and Interlibrary Arrangements 


Conference substitute: . 


The conference substitute adopts the provisions of sec- 
tion 108 as amended by the House bill. In doing ‘so, the 
conferees have noted two letters dated September 22, 
1976, sent respectively to John L. McClellan, Chairman 
of the Senate Judiciary Subcommittee on Patents, 
Trademarks, and Copyrights, and to Robert W. Kas- 
tenmeier, CHiairman of the House Judiciary Subcommit- 
tee on Courts, Civil Liberties, and the Administration of 


‘ _ Justice. The letters, from the Chairman of the National 


Commission_on. New Technological Uses of Copyrighted 
Works (CONTU), Stanley H. Fuld, transmitted a docu- 
ment consisting of “guidelines interpreting the provision 
in subsection 108 (g) (2) of S. 22, as approved by the 
House Committee on the Judiciary.” Chairman Fuld’s 

letters explain that, following lengthy consultations with 
the parties concerned, the Commission adopted these 
guidelines as fair and workable and with the hope that 
the conferees on S. 22 may find that they merit inclusion 
in the cqnference report. The letters.add that, although 
time did not permit securing signatures of the _represen- 
tatives of the principal library organizations or of the or- 
ganizations representing publishers and authors on these 
_ guidelines, the Commission had received ora] assurances 
‘from these representatives that the guidelines are ac- 


' ceptable to their organizations. 
' The conference committee understands that the - 


guidelines are not intended as, and cannot be considered, 
explicit rules or directions governing any and all_cases, 
now or in the future. It is recognized that their purpose 
is to provide guidance in the most commonly- 
encountered interlibrary photocopying situations, that 
they are not intended to be limiting or determinative in 
themselves or with respect to other Situations, hord-phat 
they deal with an evolving situation that will undoubt- 
edly require their continuous reevaluation and adjust- 


‘ment. With these qualifications, the conference commit- 


tee agrees that the guidelines are a reasonable interpre- 


tation of the proviso of section 108 (g) (2) in the most, 


common situations to which they apply today. . 


c. Conference Report: Reprint of CONTU 
Guidelines on, Photocopying and Interlibrary 
Arrangements 


The text of the guidelines follows: 
PHOTOCOPYING—INTERLIBRARY ARRANGEMENTS 


INTRODUCTION _ 
Subsection 108 (g) (2) of the biWdeals, among other 
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“mean, 


_ 
things, with limits on interlibrary arrangements for 
photocopying. It prohibits systematic photocopying of 
copyrighted materials but permits interlibrary ar- 
rangements “that do not have, as their purpose or effect, 


“ that the library or archives receiving such ,copies or’ 


phonorecords for distribution does so in such aggregate 
quantities as to substitute for a subscription to or pur- 
chase of such work.” 


The National Commission on New Technological Uses, 


of Copyrighted Works offered its good. offices to the 
House and Senate subcommittees in bringing the in- 
terested parties together to see if agreement could be 
reached on what a realistic. definition would be of “such 
aggregate quantities.” The Commission consulted with 
the parties and suggested the interpretation which fol- 
lows, on which there has been substantial agreement by 
the principal library, publisher, and author organiza- 
tions. The Commission considers the guidelines which 
follow to be a workable ahd fair interpretation of the in- - 
tent of the proviso portion of subsection 108 (g) (2). 
These guidelines are intended to provide guidance in 
the application of section 108 to the most frequently en- 
countered interlibrary case: a library's obtaining from 
another library, in lieu of interlibrary loan, copies of ar- 
ticles from relatively recent issues of periodicals—those. 
published within five years prior to the date of the re- 
quest. The guidelines do not specify what aggregate 


quantity of copies: of an article - articles published in‘a . 


periodical, the issue date of which is more than five: 
years prior to the date when the request for the copy 
thereof is made, constitutes a substitute for a subscrip- 
tion to stich periodical. The meaning of the proviso to 
subsection 108 (g) (2) in such case is left to future 
interpretation. 

The point has been made that the present practice on 
interlibrary loans and use of photocopies in lieu of loans 
may be supplemented or even largely replaced by a sys- 
tem in which one or more agencies or institutions, public 
or private, exist for the specific purpose of providing a 
central source for photocopies. Of course, these 
guidelines. would not t apply to such a situation. 


GUIDELINES FOR THE PROVISO OF SUBSECTION 108 (G) (2) 


1. As used in the proviso of subsection 108 (g) (2), the 
words “... such aggregate quantities as to substitute 
for a subscription to or purchase of such work” shall 


(a) with respect to any given periodical (as opposed: 
to any given issue of a periodical), filled requests of a 
library or archives (a “requesting entity”) within any 

_ calendar. year for a ott of six or more copies of an 
article or articles pub Sed ins périodical within 
five years prior to the date-of the request. These 
gtidelines specifically shall not apply, direetly or indi- 


rs | r 


‘ 


. 


_ 


rectly, to any request of a requesting entity for a copy 
or copies of an article or articles published in any issue 
of a periodical, the publication date of which is more 


than five years prior to the date when the request is 


made. These guidelines do not define the meaning, 
with respect to such a request, of “. ... such aggregate 
quantities as to substitute for a subscription to [such 
periodical]”. 

(b) With respect to any other material described in 
subsection 108 (d), (ineluding fiction and poetry), filled 
requests of a requesting entity within any calendar 
year for a total of six or more copies or phonorecords 
of or from any given work (including a collective work) 

_during the entire period.when such material shall be 
: pr otected by copyright: 
. In the event that a requesting entity— 

(a) shall havé in force or shall have entered an order 
for a subseription to a periodical, or 

(b) ‘has within its collection, or shall have entered an 

- order for, a copy or phonorecord of any other copy-: 
righted work, material from either category of which 
it desires to obtain by copy from another library or 
archives (the “supplying entity”), because the material 
to be copied is not reasonably available for use by. the 


,apequesting entity itself, then the fulfillment of such 


> reqhest shall be treated as though the requesting en- 
* tity made such copy from its own collection. A library 
“orarchtes may request a copy er phonorecord from a 
supplying entity only under -those circumstances 
where the requesting entity would have been able, 


under the sie provisions of section 108, to supply | 


such copy fro erials i ida) s s own collection. 

3. No request for a copy or’phonorecord of any mate- 
rial to which these guidelines apply may be fulfilled by 
the supplying entity unless such request is accompanied 


‘by a representation by the requesting entity- ‘that the re- 
. quest was made in conformity with these guidelines. — 


4, The requesting entity shall maintain records of all 


‘requests made by it for copies or phonorecords of, any 


materials to which these guidelines apply and shall main- 
tain records of the fulfillment of such requests, which 
records shall be retained until the end of the third com- 
plete calendar year after the end of the calendar year in 


‘which the respective request shall have been made. 


“5. As part of the review provided for in subsection 108 
(i), these guidelines shall be reviewed not later than five 
years from the effective date of this bill. 3 
d. Conference Report: Discussion of mai 

diovisual News Program” 


The conference committee is aware that an issue has 
arisen as to ‘the meaning of the phrase “audiovisual news 
program" in section 108 (f) (3). The conferees believe 


. that, under the provision as adopted in the conference 
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substitute, a library or archives qualifying under section 
108 (a) would be free, without regard to the archival ac- 
tivities of the Library of Congress or any other organiza- 
tion, to reproduce, on videotape or any other medium of 
fixation or reproduction, local, regional, or network 
newscasts, interviews concerning current news events, 
and on-the-spot coverage of news events, and to distrib- 
ute a limited number of reproductions of such a program 
on a loan basis. 


‘e. Conference Report: Discussion of Libraries 


, and Archives in Profit-Making Institutions 


Another point of intéépretation invélves the meaning 
of ‘indirect commercial ‘advantage,” as used in section 
108 (a)-(1), in the caseof libraries or archival collections 
within industrial, profit-making, or proprietary institu- 
tions, As long as the library or archives meets the 
criteria in section 108 (a).and the other requirements of 
the section, including the prohibitions against multiple 
and systematic copying in subsection (g), the conferees 
consider that the isolated, spontaneous making of single 
photocopies ‘by a library or archives in a for-profit or-» 
ganization without any commercial motivation, or par- 
ticipation by such a library or archives in interlibrary ar- . 
rangements, would come within the scope of section 108. 


5. Copyright Office Regulations Under Section 
708. ~ .- 


: _# 
The following is the text of regulations adopted by the 
Copyright Office to implement sections 108 (d) (2) and 


108 (e) of the new copyright law. (37 Code of Federal 
Regulations § 201.14). 


§ 201.14 Warnings of copyright ‘re use by certain li- 
braries and archives. 


(a) Definitions. (1) A “Display Warning of Copyright” 
is a-notice under paragraphs (d) (2) and (e) (2) of section 
108 of Title 17 of the United States Code as mine H by 
Pub. L. 94-553. As required by thosé sections the «Dis- 
play Warning of Copyright” is to be displayed at the 
place where orders. for copies or phonorecords are ac- 
cepted ‘by certain libraries and archives. 

(2) An “Order Warning of Copyright” is a notice under 


- paragraphs (d) (2) and (e) (2) of section 108 of Title 17 of 


the United States Code as amended by Pub. L. 94-553. 
As required by those sections the “Order Warning of 
Copyright” is to be included on ‘printed forms supptied 
by certain libraries and archives and used by their pa- 
trons for ordering copies or phonoreeords. ; 
(b) Contents. A Display Warning of Copyright and an 
Order Warning of Copyright shall consist of a verbatim - 
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reproduction of the following notice, printed in such size 
and form and displayed in such manner as to comply with 
paragraph (c) of this seetion: 


" NOTICE 
WARNING CONCERNING COPYRIGHT RESTRICTIONS 


The copyright law of the United States (Title 17, United 
States Code) governs the making of photocopies or other re- 
produetions of copyrighted material. 

Under certain conditions specified in the law, fibraries and 
archives are authorized to furnish a photocopy or other repro- 
duction. One of these specified conditions is that the photo- 


copy or reproduction is not to be “used for any purpose other - 


than private study, scholarship, or research.” If a user makes 


a request for, or later uses, a photocopy or reproduction for . 


purposes in excess of “fair use,” that user may be liable for 
copyright infringement. 


This institution reserves the right to refuse to accept a 


copying order if, in its judgment, fulfillment of the order ~ 


would involve violation of copyright law. | 


(c) Form and Manner of Use. (1) A Display Warning 
of Copyright shall be printed on heavy paper or other 
durable material in type at least 18 points in size,. and 
shall be displayed prominently, in such manner and loca- 
tion as to be clearly visible, legible, and comprehensible 
to a casual observer within the immediate vicinity of the 
place where orders are accepted. 

(2) An Order Warning of Copyright shall be printed 
within a box located prominently on the order form it- 
self, either on the front side of the form or immediately 
adjacent to the space calling for the.name or signature of 
the person using the form: The notice shall be printed in 
type size no smaller than that used predominantly 

- throughout the form, and in no case shall the type size be 
smaller than 8 points. The notice shall be printed in such 


manner as to be clearly legible, comprehensible, ‘and 


readily apparent to a casual reader of the form. 


E. LIABILITY FOR INFRINGEMENT 


1. Text of Section 504 


* 


The following is a reprint of the entire text of section 504 - 
> of fitle 17, United States Code. The speciat provisions 


‘. affecting librarians and educators are in subsection (c) 
(2). : ‘ 


§ 504. Remedies for infctixemant: Damages and © 
profits. 
(a). IN GENERAL. Been as otherwise provided by 
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“ tion may increase the award of statutory damages to a 


this title, an infringer of copyright is liable for either— 

(1) The copyright owner’s actual damages and any ad, 
ditional profits of the infringer, as provided by -subsec- 
tion (b); or 

(2) statutory daniages, as provided by subsection (ce). 

(b) ACTUAL DAMAGES AND PROFITS. —Thé copyright 
owner is entitled to recover the actual damages suffered 
by him or her as a result of the infringement, and any 
profits of the infringer that are attributable to the in- 
fringement and are not taken into account in computing 
the actual damages. In establishing the infringer’s prof- 
its, the copyright owner is required to present proof only 
of the infringer’s gross revenue, and the infringer is re- 
quired to prove his or her deductible expenses and the 
elements of profit attributable to factors other than the 
copyrighted work. 

(c) STATUTORY DAMAGES.— 

(1) Except as provided by clause (2) of this subsec- 
tion, the copyright owner may elect, at any time- be- 
fore final judgment is rendered, to recover, instead of 
actual damages and: profits, ah award of statutory 
damages for all infringements involved in the action, 
with respect to any one work, for which any one in- “ 
fringer is liable individually, or for which any two or 
more infringers are liable jointly and severally, in a 
sum of not less than $250 or more than $10,000 as the 

. court considers just. For the purposes of this gubsec- 
tion, all the parts of a compilation or derivative work 
constitute one work. 

(2) In a case whei 

. burden of proving, 
ment was committ 


the copyright owner sustains the 
d the court finds, that infringe- 
willfully, the court in its discre- 


sum of not more than $50,000. In a case where the in-: ~ 
fringer sustains the burden of proving, and the court 
finds, that such Infringer was not aware and had no | 
reason to believe that. his or = acts constituted an . - 
infringement of ight, thé court in its discretion © 
may reduce the av of statutory damages toasum | 
of not less than $100:: The court shall remit statutory 
damages in any case where an infringer believed and 
had reasonable grounds for believing that his or her 
use of the copyrighted work was a fair use under sec- 
tion 107, if the.infringer was: (i) an employee or agent 
of a nonprofit educational institution, library, or ar- | 
chives acting within the scope of his or her employ- — 
ment who, or such institution, library, or archives es \ 


self, which infringed by reproducing the work in copies 
or phonorecords; or (ii) a public broadcasting entity 
which or a person who, as a regular part of the non- 
profit activities of a public broadcasting entity (as de- 
fined in subsection (g) of section 118) infringed b 
_ performing a.published nondramatic literary work or 
by reproducing a transmission program embodying a 
performance of such a work. 
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2. Excerpts From House Report on Section 504 
é 


The following excerpts are reprinted from the House Re- 
port on the new copyright law (H.R. Rep. No. 94-1476, 
pages 161-163). Material not of immediate interest to 
librarians and educators has been omitted. Much of the 


corresponding discussion in the Senate Report (S. Rep. 
No. 94-473, pages 143-145) is substantially the same; 
thé House Report's discussion of statutory damages ap- 
plicable to librarians and educators is new. 


IN GENERAL : r) 
A cornerstone of the remedies sections and of the bill 


-as a whole is seg#on 504, the provision dealing with re- 


covery of actual damages, profits, and statutory dam- 
ages. The two basic aims of this section are reciprocal 
and correlative: (1) to give the courts specific unambigu- 


ous directions concerning monetary awards, thus avoid- - 


ing the confusion and uncertainty that have marked the 
present law on the subject, and, at the same time, (2) to 
provide the courts with reasonable latitude to adjust re- 
covery to the circumstances of ‘fhe case, thus avoiding 


some of the artificial or overly technical awards resulting 4: 


from the language of the existing statute. 
Subsection (a) lays the groundwork for the more de- 


_ tailed provisions of the section by establishing the liabil- 


ity of a copyright infringer for either “the copyright . 


owner’s actual damages and any additional profits of the 
infringer,” or statutory damages. Recovery of actual 
damages and profits under section 504 (b) or of statutory 
damages under section 504 (c) is alternative and for the 
copyright owner to elect; as under thé present law, the 


- plaintiff in an infringement suit is not obliged to submit 
-proof of damages and profits and may choose to rely on 


the provision for minimum statutory damages. However, 
there is nothing in section 504 to prevent a court from 
taking account of. evidence concerning actual damages 


and profits in making an award of statutory damages 


within the range set out in subsection (c). 


Actual damages and profits 


In allowing the plaintiff to recover “the actual dam- 
ages suffered by him or her as a result of the infringe- 
ment,” plus any of. the infringer’s profits “that are 
attributable to the infringement and are not taken. into 
account in computing the actual damages,” section 504 
(b) recognizes the different purposes served by awards 
of damages.and profits. Damages are awarded to com- 
pensate the copyright owner for losses-from the in- 
fringement, and profits are awarded to prevent the in- 
fringer from unfairly benefiting from.a wrongful act.*** 


Statutory damages . * 
Subsection (c) of section 504 makes clear that the 


| “plaintiff's election to recover statutory damages may 


" . "i 
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take place ht any time during the trial before the court 
has rendered its final judgment. The remainder of clause, . 
(1) of the subsection represents a statement of the gen- 
eral rates applicable to awards of statutory damages. 
Clause (2) of section 504 (c) provides for exceptional 
cases jn which the maximum award of statutory damages 
could be raised from $10,000 to $50,000, and in which the 
minimum recovery could be reduced from $250 to $100. 
‘The basic principle underlying this provision is that the 
courts should be given discretion to increase statutory 
damages in cases of willful infringement. and to lower the 
minimum where the infringer is innocent. The language 
of the clause makes clear that in-these situations the 
burden of proving willfulness rests on the copyright 
owner and that of proving innocence rests on the in- 


: fringer, and that the court must make a finding of either 


willfulness or innocence in order to award the excep- 
tional| amounts. 

The\“innocent infringer” provision of section 504 (c) (2) 
has been the subject of extensive discussion. The excep- 
tion, which would allow reduction of minimum statutory 
damages to $100 where the infringer “was not aware and 
had no reason to believe that his or her acts constituted 
an infringement of copyright,” 
against unwarranted liability in cases of occasional or’ 
isolated innocent infringement, and it offers adequate in- 
sulation to users, such as broadcasters and newspaper 
publishers, who are particularly vulnerable to this type 
of infringement suit. On the other hand, by establishing 
a realistic floor for liability, the provision preserves its 
intended deterrent effect; and it would not allow an in- 
fringer to escape simply because the plaintiff failed to 
disprove the defendant’s claim of innocence. 

In addition to the general “innocent infringer” provi- 
sion clause (2) deals with thé special situation of 
teachers, librarians, archivists, and public broadcasters, 

.and the nonprofit institutions of which they are a part. 
Section 504 (c) (2) provides that, where such a person or 
institution infringes copyrighted material in the honest 
belief that what they were doing constituted fair use, the 
court is precluded from awarding any statutory dam- 
ages. It is intended that, in cases involving this provi- 
sion, the burden of proof with respect to the defendant's 
good faith should rest on the plaintiff. 


3. Excerpts From Conference Report on Section 
504 Seon : 
The following excerpts are reprinted from the Report of 


the Conference Committee on the new copyright iw 
(H.R. Rep. No. 94-1733, pages 79-80). 


REMEDIES FOR COPYRIGHT SERENE NE 


Senate bill 
\ Chapter 5 of the Senate bill dealt with civil and crimi- 


is sufficient to protect . ~ 


nal infringement of copyright and the remedies for both. 
Subsection (c) of section 504 allowed statutory damages 
within a stated dollar range, and clause (2) of that sub- 
section provided for situations jin which the maximum 
could be exceeded and the minimum lowered; the. court 
was given discretion to reduce or remit statutory dam- 
agés entirely where a teacher, librarian, or archivist be- 
lieved that the infringing aelivily constituted fair 
use, *** ‘ 


House bill 
Section 504 (c) (2) of the House bill senuiced the court 


aed 


to remit statutory damages entirely in cases where a 
teacher, libkarian, archivist, or public broadcaster, or 
the institutidn to which they belong, infringed in the! 
honest belief |that what they were doing constituted fai 


The conference substitute adopts the House per 


ments with respect to statutory damages in section 504 \ 


(c) (2)**# 
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